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TWO YEARS OF THE FEDERAL BANKRUPTCY 

LAW. 

BY WILLIAM H. HOTCHKISS, REFEREE IN BANKRUPTCY, ERIE 
COUNTY (NEW YORE;) DISTRICT. 



Does the present national bankruptcy law fulfill its function? 

The answer one gives to this question will depend on one's 
conception as to what the function of the law is. In the days of 
bluff King Hal, his Lords and Commons prefixed preambles to 
their statutes, to show just what the statutes were expected to ac- 
complish. The first English bankruptcy act, in 1542, quaintly 
entitled "An Act against such Persons as do make Bankrupt," as 
quaintly declares: 

"Whereas divers and sundry persons, craftily obtaining into their 
hands great substance of other men's goods, do suddenly flee to parts 
unknown, or keep their houses, not mindful to pay or restore to any 
their creditors, their debts and duties, but at their own wills and 
pleasures consume the substance obtained by credit of other men, for 
their own pleasure and delicate living, against all reason, equity and 
good conscience;" 

and then it penalizes debt by outlawing the debtor who absconds, 
and imprisoning the debtor who does not. There was no doubt 
about the function of a bankruptcy law in those days. English- 
men never tricked out their bankrupts in green bonnets, as did 
the French, nor in brown and yellow coats, as did the Scotch. 
(How different this clothing of the bankrupt with the livery of 
debt, from our bestowal of bread-money in the shape of exemp- 
tions !) But England, until the fourth year of Anne, imprisoned 
the body, and — by denying a discharge — the spirit, for that mat- 
ter, too. The function of her bankruptcy laws, for nearly two 
hundred years, was_ essentially penal. 

Legislators long since forsook the preamble; debates indicate 
their purposes now. Had the old way pertained, we can well 
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fancy that the present law would have been entitled "An Act to 
Abolish Old Debts," and would have been captioned thus : 

"Whereas many of our citizens, through misfortune or speculation 
during- the recent period of commercial depression, have become pris- 
oners to their debts, .and cannot through State laws secure discharges 
from their obligations and become productive members of society 
again, be it enacted," 

If such was the purpose of the law, it surely is a success. In 
a little over two years, forty thousand American men and women 
have become voluntary bankrupts, and have presumably been dis- 
charged; while obligations aggregating between six and seven 
hundred millions have been cancelled. 

This wholesale debt-delivery is, however, not the chief func- 
tion of a bankruptcy law, and, more, it is by no means the real 
function of the present law. Our legislators builded far wiser 
than they knew. Yielding to sentiment, and intending, the vast 
majority of them, to enact a temporary law for the relief of debt- 
ors, they have given us a statute which — its discharge features 
aside — has not only the elements of a true bankruptcy law, but is 
in itself a fairly developed system for the prevention of commer- 
cial wrongs, and for the equitable distribution of the property of 
failing debtors. 

We Americans, as a mass, seem never to have understood the 
dual reason for bankruptcy legislation. Our four laws have been 
relief acts — the first being expressly limited to five years, the 
others providing that the multitude of debtors born of the panic 
times of 1837, 1893, and the years following the Civil War, 
might be dicharged and begin over again. It has been other- 
wise in England. There, from Henry VIII. to Victoria, the 
bankruptcy law has been an evolution. It is a little curious to 
find that the discharge feature first appeared as an inducement 
against crime. The statute of 1705 made a bankrupt's failure 
to appear for examination a felony — this to check the century- 
long abscondence of insolvent traders ; and then, as an incitement 
toward honesty, it provided that a bankrupt who remained and 
answered all questions truthfully should be rewarded with a dis- 
charge and should obtain an allowance out of the assets. From 
such lowly estate did the now mighty discharge feature come. 

These two functions have since proceeded side by side, the 
felony function growing mellower, even to desuetude, year by 
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year, and the discharge function more and more predominant. 
All the while, another function, scarcely recognized in the first 
law and but imperfectly in the second (that of the thirteenth 
year of Elizabeth), has been forcing its way through statutes and 
courts. To-day, it is the function of the English law, and though 
in this country fairly smuggled into our bankruptcy jurispru- 
dence, is really the function of the present American law. I 
mean, of course, the administrative function, that which sequesters 
the debtor's property, which sets aside preferences, which gives to 
creditors the choice of the trustee, which limits the expenses for 
officers and attorneys, and, in the shortest possible time and at the 
minimum of expense — always supposing the creditors to be vigi- 
lant — renders the fictional trusteeship which every debtor holds 
for his creditors a reality in the pro rata distribution of his 
estate. 

Said one discharged bankrupt, as he walked forth from the 
court the other day : "This is the first free breath I have drawn in 
a decade." For twenty years, a discharge effective beyond State 
lines has been impossible. Like an illustrious citizen of another 
republic, the insolvents of this period have dared scarce show 
their heads on the Rialto; on the contrary, they have disguised 
tbemselves as wives or relations, or else, hopeless of relief, have 
found employment where once they were employers, or perhaps 
become dependent on the friends of other days. 

The statistics of the Department of Justice for the past two 
years are luminously in point. Somewhat over twelve thousand 
wage-earners have been discharged, as against only ten thousand 
merchants, one thousand manufacturers and the same number 
from the professions. Who these "wage-earners" had been may 
be guessed. In one of the important districts, out of 223 volun- 
tary bankrupts for nine months of 1898-99, there were 36 com- 
mission men, 25 in real estate, and 60 foremen, builders, super- 
intendents, salesmen and the like, all vocations requiring little or 
no capital, and, therefore, the frequent refuge of those who fail. 

To the slaves of past misfortune, the bankruptcy law of 1898 
has proven a manumission indeed. No frank philosopher will 
call this wrong. State laws, with their discharges good only to 
the State line, have proved hardly more civilized than the old 
English laws which, by denying a discharge, strove to compel full 
payment as well as equality. And yet complaints are daily lodged 
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against this wholesale cancellation of old debts. Merchants have 
carried these credits over from year to year, hoping that payment 
would be made at last. In most cases, all that the law has taken 
from the creditor is his right to sue a man by whom payment was 
impossible; while the community has gained a productive free- 
man in place of a slave. 

Nor can the solvent class quite overlook the fact that nine out 
of ten cases show no assets — ninety per cent, represent old fail- 
ures; or the other fact that the liabilities often reach into the 
millions; secured and contingent debts, which others will pay, 
enormously swell the totals. Besides, the newspapers delight to 
tell of flippant bankrupts who, while seeking relief, pour vinegar 
into their creditors' wounds; a well-known actor returned one 
scarf-pin as his only asset, while a Salt Lake City bankrupt 
scheduled certain clothing, a bicycle and four wives, and, claiming 
the two former as exempt, bestowed his wives on his creditors. 
But the business man knows that the stampede is nearly over. 
Voluntary no-asset cases have fallen off as much as from twenty- 
five to forty per cent, in the important jurisdictions during the 
past eight months. The country may soon expect a trial of the 
law on its merits, not as a statute for the release of old debtors 
from ancient debts. 

This temporary condition is emphasized by what is now gen- 
erally recognized as the chief defect in the statute. In actual 
practice, not only is it all but. impossible to prevent a discharge, 
but many obligations heretofore deemed beyond the pale of bank- 
ruptcy legislation, such as alimony, seem in the majority of the 
districts to be released. Neither is there any limit to the number 
of times a man may be discharged — there are already instances 
of a second and even a third bankruptcy ; nor is that popular but 
insidious transaction which we call a fraudulent preference an 
objection to a discharge; while the penalties for flagrant frauds 
on creditors are few and the frauds are not easily proven. All 
this is unfortunate, and calls for amendment now. There is 
little disagreement as to what is needed, and -Congress may be 
relied on again to put up the bars against the fraudulent debtor 
and the chronic bankrupt. Once these bars are up, the discharge 
function, at least in new failures, will be under control. 

He who knows the real purpose behind modern bankruptcy, 
laws, however, will quickly turn from these features of the law 
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to those that provide for administration and distribution. There 
is, perhaps, a troublesome restraint on discretion. One court, in 
order to accomplish an advantageous sale, was forced to hold that 
horses were perishable property, for the reason that, if sale notices 
were sent to creditors, the horses would "eat their heads off" be- 
fore the sale could take place ; while another, to avoid a like delay, 
declared salt equally perishable, on the remote though satisfying 
authority found in the thirteenth verse of the fifth chapter of 
Matthew. The rules and forms provided by the Supreme Court 
are both Arcadian and archaic, and, often conforming neither 
to the law nor to each other, have led to confusion. The com- 
pensation allowed to trustees and referees has proved inadequate. 

Indeed, still graver defects have discovered themselves. Of 
these the most serious are: (1.) that corporations can neither 
become voluntary bankrupts nor be halted by creditors when 
seeking to wind up business through family, friendly or direc- 
torial receiverships under State laws; (2.) that the federal 
courts, though charged with the collection of the assets, including 
those fraudulently transferred, must proceed to recover in the 
State courts, which are usually far behind in their calendars and, 
as a rule, unconsciously hostile to the bankruptcy system; (3.) the 
very unfortunate and disturbing belief that this law, unlike any 
other here or abroad, makes partial payments on account by an 
insolvent, within four months of the actual bankruptcy, prefer- 
ences, irrespective of the debtor's intention to prefer or the credit- 
or's belief that a preference was intended, and then compels the 
creditor so "preferred" to surrender such payments before prov- 
ing the balance of his claim — a species of confiscation surely 
never intended by Congress. 

These features aside — and amendments to meet them are 
already before Congress — the present law performs the adminis- 
trative function better than any of its predecessors. The law of 
1867 was repealed because its fees and delays permitted the loot- 
ing of estates. Under the law of 1898, delays are practically im- 
possible; while the reports furnished the Attorney- General show 
that the average cost of administration the country over, during 
the past year, is less than forty dollars for voluntary cases, and but 
two hundred and ten for involuntary, the latter, as a rule, in- 
volving the collection and distribution of assets. If it be true 
that the question of expense is the rock on which all bankruptcy 
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laws are split, the present statute -will never be shipwrecked. Ex- 
pense of administration may be said to be under the minimum. 

Prior to the passage of the present law — what with dissimilar 
State regulations and the old-time "foot-race to the clerk's 
office," general assignments to friendly trustees, chattel mortgage 
sales by wives and affiliation creditors, confessions of judgment 
and judgment notes to large mercantile houses, and secret liens 
and fraudulent preferences to friendly banks — the small creditor 
was at the mercy of the large, both of them suspicious of the local 
bank, and all three likely to stand aside in favor of wife, or 
brother, or son. The twin vices of permissible preferences and 
friendly liquidations were sapping our commercial morality. 

As was said in the law of the first year of James I. : 

"Frauds and deceits, as new diseases, daily increase amongst such 
as live by buying and selling to the hindrance of trafflck and mutual 
commerce." 

Fraud, that fraud which coddles its hypocrisy with the excuse 
that others should have looked to their dues and ducats, was 
masquerading in the garb of diligence and making equity old- 
fashioned and equality an exception. Into this condition of 
things came the bankruptcy law of 1898. It was needed. 

It contains some clauses which should be written in letters of 
gold. One clause commits the administration of estates to a 
trustee chosen by a majority in number and amount of the cred- 
itors present at the first meeting; adequate notice of this meeting 
is provided for. As a result, friendly liquidations, save in States 
still recognizing general assignments, have ceased; the creditors 
of the bankrupt, not his creatures, control. Another section per- 
mits examinations, sometimes inquisitorial in character, into the 
debtor's transactions; while it has three provisions which distin- 
guish it as the best creditors' law yet passed in this country. I 
mean (1.) the now famous third act of bankruptcy; (2.) the 
elimination of intent from the definition of preference, and (3.) 
the avoidance of all liens through suits, if obtained within four 
months of the bankruptcy ; each of these provisions being new to 
our bankruptcy jurisprudence and far-reaching to an extreme. 

The first, thanks to the ramification of the mercantile agencies, 
has armed the distant as well as the local creditor with a ready 
weapon to halt the sheriff when that worthy lawfully, though 
wrongfully, seeks to sell assets on short notice, in the interest of 
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the diligent few. The results have been sales on ample notice to 
all, larger sums realized, and, in the end, equality. 

The second makes preferences easy to avoid, intent being im- 
material, and insolvency and inequality, as a rule, not hard to 
show. The result is that, preferences being valueless unless four 
months old, few creditors try to secure them, and, if they do, often 
surrender to the bankrupt's trustee without suit. Local banks, 
mercantile houses and "the family" may suffer, but the other credi- 
tors, who have long been at the mercy of these, now get their share. 

The third strikes at the root of commercial frauds, in wiping 
out every lien or priority secured through legal proceedings within 
four months, irrespective of intent or collusion, the only test be- 
ing whether the debtor was insolvent at the time. 

So warped is human nature when exhibited in the failing 
debtor and his complement, the "diligent creditor," that, in its 
ultimate analysis, a real bankruptcy law is strong or weak ex- 
actly in proportion as it prevents preferences. Judged by this 
standard, the present law is a strong one. The mere threat of 
enforced equality has reduced preferences to a minimum. Some 
have called it a statute for the collection of debts. It is hardly 
that. But it has proved a law for the prevention of preferences. 

It is not surprising, therefore, that an eminent authority, Mr. 
William C. Sprague, editor of the National Bankruptcy News 
and Reports, after an elaborate investigation covering all lines of 
business and all parts of the country, in a recent address said : 

"I am firmly of the opinion that credit is being more freely given 
under the Bankruptcy Law than formerly, excepting in certain classes 
of cases where credit is given with an understanding, if not a con- 
tract, for a preference; that numerous State laws inimical to the ex- 
tension of credits, and numerous practices on the part of failing 
debtors and their preferred creditors, by which an advantage was 
gained by a few creditors over the many, have been nullified; that 
credit and collection departments are in most cases being conducted at 
less expense than formerly; that there is very much greater security 
and safety felt by credit men in the conduct of their business under 
the present system; and that there are no disadvantages under the 
present system which either may not be speedily gotten rid of by 
amendatory legislation, or if suffered to remain, are not largely over- 
balanced by the disadvantages arising from the various State laws 
and practices unider the former system." 

Such being the results of two years' experience, the question 
comes: What shall be done now? Shall the law be suspended, 
or repealed, or amended? 
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Some, pointing to the ancient Jewish jubilee, and forgetting 
that Hebrew civilization was pastoral, not commercial, and never 
evolved the idea of a pro rata distribution, cry : "Enough ! The 
books are balanced, debtors have gone free; let the doors be shut 
again." Others would provide a jubilee year at regular inter- 
vals. Thus, the Clayton bill, now pending in Congress, would 
suspend the operation of the law for four years and then put it in 
force for a year, repeating this semi-decadal amnesty ad infin- 
itum. It would be interesting to speculate on the condition of 
credit during the last six months of the fourth year! This 
method was tried in England in 1742, as an escape from the evils 
growing out of the discharge law of the fourth year of Anne; 
but before the suspension clause became operative it was moved 
forward by an amendatory act, a process repeatedly resorted to, 
until Parliament banished this idea of an intermittent law from 
England by making the act of 1742 permanent after 1775. 

The law, then, should either be repealed or amended. Al- 
ready some are clamoring for repeal. The "jubileeists" demand 
it on principle; our mighty crop of tares having been garnered, 
the purpose of the law, say they, has been fulfilled. These err in 
understanding, not motive. The same cannot be said of a less 
numerous but very powerful class who seek its repeal. The past 
two years have witnessed association after association of bankers 
fulminating against the law. Scarce a week passes but the heads 
of certain great mercantile establishments declare publicly that 
it must go. Even many lawyers charge a present decrease in liti- 
gation, amounting to a quarter or a third, to the existence of this 
statute. The three together have raised such a clatter that repeal 
bills are pending in both houses of Congress. 

But, should the law be repealed? Not, surely, because self- 
interest, nourished by the memory of secret preferences and un- 
fair advantage, rises like a banshee to warn the one-time preferred 
that its repeal would be profitable to them. Those who have not 
been able to command preferences, or to support collection 
bureaus, or to increase sales by subsidizing employees, are at last 
safeguarded by the law. Nor should it be repealed on the 
ground that it is wrong for the State to cancel debts. The in- 
terests of the State are ever greater than those of the individual. 
More, it should not be repealed because, once repealed, the nation 
will bid farewell to all bankruptcy legislation until panic again 
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leaps through the land and furnishes an excuse for another 
jubilee. Meanwhile, the business world would be back again 
where it was three years ago, scrambling for precedence, the strong 
crushing the weak. 

There is a much larger though not so well organized portion 
of our citizens who demand that the law shall stay on the books, 
but be amended to meet the defects already mentioned. In this 
class are such important bodies as the American Bar Association, 
the National Association of Credit Men, the Commercial Law 
League of America, and Boards of Trade and Chambers of Com- 
merce in different parts of the country. Mr. E. C. Branden- 
burg, the bankruptcy expert of the Department of Justice, in his 
three annual reports to the Attorney-General, has taken strong 
positions in favor of the law, but urged amendments. Congress 
having failed to provide for an expert commission to investigate 
the operation of the law and make recommendations, this work 
has been assumed by the referees in bankruptcy, through an as- 
sociation unique in our history, but already responsible for some 
reports on its practical workings, and for the so-called Ray 
Amendatory Bill, pending in Congress. 

The recommendations of these bodies have been conservative 
and wise. At present, they are directed to the accomplishment of 
three objects: (1.) making it more difficult to obtain discharges, 
at least to shut the door on shady and chronic bankrupts; 
(2.) widening the law so as to include corporations within its 
voluntary features, as well as to prevent those friendly receiver- 
ships which are frequent sources of injustice to creditors now; 
and (3.) changing the law so as to meet the decisions concerning 
jurisdiction of suits and so-called innocent preferences, to which 
reference has already been made. Many also advise the increase 
of the fees of the trustee and referee; others would secure a 
specific enactment that alimony and like obligations are not dis- 
chargeable ; while the American Bar Association seeks to lock the 
door in advance by urging an amendment to the effect that any 
debtor who substantially diminishes his property by gambling, 
speculation or reckless management of his business shall be ad- 
judged a bankrupt on the instance of his creditors. 

These and other amendments are in the hands of the judiciary 
committees of Congress. Theirs is a Gargantuan task. Aside 
from financial and tariff legislation, no statute enters more homes 
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or more deeply concerns every citizen than a bankruptcy law. In 
charge of such veterans as Mr. Hoar, of Massachusetts, in the 
Senate, and Mr. Eay, of New York, in the House, the country 
confidently awaits the outcome. 

And when an amendatory bill shall have been passed, what 
then? Is it possible for Americans to have a permanent bank- 
ruptcy law? We would have had one continuously since 1867, 
had the law of that year provided for salaried bankruptcy judges, 
instead of fee-paid registers. The present law was born into 
a world of prejudice. Business men have not outgrown their 
hatred of its predecessor; the community at large has always 
overlooked the anti-fraud function and taken thought only of 
clauses whence comes the discharge. Their prejudices are so 
deep-seated that years of wise administration, aided by conserva- 
tive amendments, will be necessary before the permanency of the 
law is assured. 

That such a law is needed, few thoughtful men will deny. 
Where trade is extensive or commerce widespread, a bankruptcy 
law is as necessary as a process for the collection of debt. The 
Lex Julia of commercial Rome provided a complete bankruptcy 
system. Genoa, with Venice twin mistress of the trade of the 
Middle Ages, evolved a bankruptcy law in 1498 ; Holland found 
cne necessary in 1531 ; England in 1542 ; France in 1560. Trade 
and debt-regulation must always go hand in hand. 

A national law becomes peremptory where trade is inter- 
state. When Germany became an empire, she recognized that 
fact, and now she enjoys a successful bankruptcy law. Nowhere 
is trade more extensive or interstate commerce more liquid than 
in the United States. Without such a law, the New York mer- 
chant is at the mercy of the Kansas legislator, the Mississippi 
planter must add a percentage to his price by way of insurance 
against the assignment laws of the Northern States. Indeed, so 
closely knit is commerce the world over that already there is 
agitation for a bankruptcy treaty between England and ourselves ; 
while, for years, the subject of an international agreement, bind- 
ing on all commercial nations, has been hopefully discussed. 

When the proper time comes, Congress will do well to com- 
mit this whole subject to an expert commission. One of the first 
duties of the latter should be to provide a substitute for admin- 
istration through referees' courts. As far as the writer has 
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observed, there have been no scandals involving any of the seven 
hundred referees now in office; as a rule, they have proved able 
lawyers and honest men. But a system which divides the coun- 
try into county districts, and thus makes the referees in the 
larger cities judicial officers of power and dignity, but leaves their 
brethren in small country communities petty officials, practically 
unpaid; which permits each — associate judges in effect, if not in 
name — to practice in all other courts; and, worst of all, which 
makes emolument depend on fees, than which no method of com- 
pensation for judicial services affords greater possibilities for 
evil — such a system must in the end go to pieces. 

Doubtless, our referees' courts will never sink to the level of 
that seedy and slovenly Insolvent Court of England, to which 
Dickens introduces Mr. Samuel Weller, and whence came the 
smug and oily Mr. Solomon Pell. But if we are to have a per- 
manent law for the administration of the insolvent estates of the 
future, we must have a bankruptcy court with bankruptcy judges. 
Our English cousins long since solved this problem that way. 
Their bankruptcy court is all but self-sustaining. Present fees 
here would, if covered into the treasury, pay most of the expenses 
of such a court. Had we it now, we would not be troubled with a 
confusion of tongues concerning the meaning of the law, or the 
spectacle of judicial officers of broad powers compelled to demand 
fees, indemnities and deposits, or go unpaid, and made ridiculous 
by statutory restrictions which cast suspicion upon their integrity 
if not upon their knowledge of the law. 

But, whatever the ultimate disposition of the problem, busi- 
ness men, lawyers and legislators will not forget Daniel Webster's 
words in the Senate, in May, 1841, touching the evils due to the 
absence of a bankruptcy law: 

"The result is bad every way. It is bad to the public and the 
country, which loses the efforts and industry of so many useful and 
capable citizens. It is bad to creditors, because there is no security 
against preferences, no principle of equality, and no encouragement 
for honest, fair and seasonable assignments of effects." 

The experience of the past two years has again demonstrated 
the errors inherent in the State system. If given a little time 
to overcome prejudice and prove its necessity, the federal system, 
when properly amended, has come to stay. 

William H. Hotchkiss. 



